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FINAL INSTRUCTION NO. 1 - INTRODUCTION

Members of the jury, the wriften instructions I gave you at the beginning
of the tﬁal and the oral instructions I gave you during the trial remain in effect.
I now give you some additional instructions.

The instructions I am about to give you, as well as the preliminary
instructions given to you at the beginning of the trial, are in writing and will be
available to you in the jury room. All instructions, whenever given and whether
in writing or not, must be followed. This is true even though some of the

instructions I gave you at the beginning of the trial are not repeated here.
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FINAL INSTRUCTION NO. 2 — POSSESSION WITH INTENT TO DISTRIBUTE A
CONTROLLED SUBSTANCE

For you to find Michael Hoeft guilty of possession with the intent to
distribute a controlled substance, as charged in Count 1 of the Indictment, the
prosecution must prove the following three essential elements beyond a
reasonable doubt:

One, that on or about September 24, 2021, Hoeft was in possession
of methamphetamine;

You are instructed, as a matter of law, that methamphetamine is a
schedule II controlled substance.

Two, that Hoeft knew that he was in possession of
methamphetamine;

The law recognizes several kinds of possession. A person may have actual
possession or constructive possession. A person may have sole or joint
possession.

A person who knowingly has direct physical control over a thing, at a given
time, is then in actual possession of it.

A person who, although not in actual possession, has both the power and
the intention at a given time to exercise dominion or control over a thing,
either directly or through another person or persons, is then in
constructive possession of it.

If one person alone has actual or constructive possession of a thing,
possession is sole. If two or more persons share actual or constructive
possession of a thing, possession is joint.

Whenever the word “possession” has been used in these instructions it
includes actual as well as constructive possession and also sole as well as
joint possession.

And three, that Hoeft intended to distribute some or all of the
methamphetamine to another person.

The term “distribute” means to deliver a controlled substance to the actual
or constructive possession of another person. It is not necessary that
money or anything of value change hands. The law prohibits the
“possession with intent to distribute” a controlled substance; the
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prosecution does not have to prove that there was, or was intended to be,
a “sale” of a controlled substance to prove “possession with intent to
distribute.”

Intent or knowledge may be proved like anything else. You may consider
any statements made and acts done by the defendant, and all the facts
and circumstances in evidence which may aid in a determination of
defendant’s knowledge or intent. You may, but are not required to, infer
that a person intends the natural and probable consequences of acts
knowingly done or knowingly omitted.

It is not necessary for the government to prove that Hoeft knew the precise
nature of the controlled substance that he possessed with the intent to
distribute.

The government must prove beyond a reasonable doubt, however, that
Hoeft did know that some type of controlled substance was possessed with
intent to distribute.

If all of these elements have been proved beyond a reasonable doubt as to

Hoeft, then you must find Hoeft guilty of the crime charged in Count 1 of the

Indictment; otherwise, you must find Hoeft not guilty of that crime.

Quantity of Methamphetamine

If you find Hoeft guilty of possession with intent to distribute
methamphetamine, as charged in Count 1 of the Indictment, you must also
determine beyond a reasonable doubt the quantity of methamphetamine
(actual) the defendant possessed with the intent to distribute. The government
must prove beyond a reasonable doubt the quantity of methamphetamine
(actual) actually possessed by the defendant with the intent to distribute.
Therefore, you must ascertain whether or not the controlled substance in
question was in fact methamphetamine (actual), as charged in the Indictment,
and you must determine beyond a reasonable doubt the amount of
methamphetamine (actual) possessed by Hoeft with the intent to distribute. In
so doing, you may consider all of the evidence in the case that may aid in the

determination of these issues.
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You must determine the total quantity of the controlled substance
involved in the offense that was possessed by the defendant with the intent to
distribute. You must indicate the range within which that total quantity falls.
You must determine that total quantity in terms of grams of methamphetamine.

The phrase “methamphetamine (actual)” means the weight of the
methamphetamine contained in a mixture or substance. For example, a
mixture weighing 10 grams containing methamphetamine at 50% purity
contains 5 grams of “methamphetamine (actual).”

Again, you must determine beyond a reasonable doubt the quantity of

methamphetamine possessed by Hoeft with the intent to distribute.

Lesser Included Offense — Possession of a Controlled Substance

If your verdict under Count 1 of the Indictment is not guilty of possession
with intent to distribute a controlled substance, or if, after all reasonable
efforts, you are unable to reach a verdict on Count 1 of the Indictment, you
should record that decision on the verdict form and go on to consider whether
the defendant is guilty of the crime of possession of a controlled substance. The
crime of possession of a controlled substance, a lesser included offense of the
crime charged in the Count 1 of the Indictment, has the following two essential
elements: KEs

One, that one or about September 24, 202§, Hoeft was in possession
of methamphetamine;

The same instructions described above for element one of
Count 1 apply here.

And two, that Hoeft knew that he was in possession of

methamphetamine.

The same instructions described above for element two of Count 1
apply here.

For you to find Hoeft guilty of the crime of possession of a controlled
substance, the prosecution must prove all of these essential elements beyond a

reasonable doubt; otherwise, you must find Hoeft not guilty of this crime.
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